IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA, ) CRI M NAL ACTI ON
Plaintiff, : NO. 10-703
V.

JUROR NUMBER ONE,
Def endant .

MEMORANDUM

EDUARDO C. ROBRENO, J. DECEMBER 21, 2011

| NTRCDUCTI ON

The issue before the Court involves juror msconduct by
unaut hori zed use of e-mails during deliberations in a crimnal
trial. After being dismssed, Juror Number One di sobeyed the
Court’s orders and discussed via e-mail with other jurors her
opi nion on the Defendant’s guilt. Juror Nunmber One’s conduct |ed
to the dism ssal of another juror on the panel and had the
potential to lead to a mstrial. On Decenber 16, 2011, the Court

found Juror Nunber One guilty beyond a reasonabl e doubt of



crimnal contenpt for juror msconduct and sentenced her to a
fine of $1,000. This Menorandumis an expanded version of the

sentence delivered by the Court fromthe bench.

1. BACKGROUND!

On June 2, 2011, Juror Nunber One was selected for jury
service in the above captioned crimnal trial, as a nenber of a
twel ve-person jury with two alternates. When the jury, in the
above captioned case, was enpanel ed, the Court provided general

i nstructions, including:

Now, a few inportant words about your conduct as jurors
in the case. First, | instruct you that during the
trial you are not to discuss the case with anyone or
permt anyone to discuss the case wth you. Until you
retire to the jury roomat the end of the case to
del i berate, you sinply are not to tal k about the case.
: O [sic] anyone tries to talk to you about the
case, bring it to ny attention immediately. . . . |
instruct you that until the trial is concluded an [sic]
you have heard all the evidence and retired to the jury
room you are not to discuss the case with anyone.
There are good reasons for this ban in discussion

| know many of you use cell phones, . . . to access
the internet and to communicate with others. You nust
al so not talk to anyone about the case or [use] these
tools to communicate electronically with anyone about
the case . . . or use these devices to comunicate
el ectronically by nmessages, . . . including e-mails

This is extrenely inportant, particularly in this

era of electronic comunication, it is extrenely

! The facts of this case have been stipulated to by the parties
and in this Menorandum they constitute the Court’s findings of
fact and concl usi ons of | aw.



inportant that you follow this direction not to
comuni cate in that manner

Trial Tr. 5:23-7:18, June 2, 2011

Each tinme the jury recessed the Court instructed them
“[d]o not discuss the matter anong yourselves or with anyone.”
See, e.qg., Trial Tr. 60:17-18, June 3, 2011

Upon her request, on the second to |last day of trial,
for reasons associated with her enploynment, and with no
obj ections of the parties, the Court dism ssed Juror Nunber One
and replaced her with the first alternate on June 7, 2011. Trial
Tr. 269:21-270:7, June 7, 2011. At the tinme she was di sm ssed,

and in open court, the Court instructed her individually:

The only thing I want to instruct, as you know, the
case has not yet been conpleted, so please do not
di scuss the case until it is conpleted. [The Deputy
Clerk] will give you a call and let you know how t hi ngs
turn out and at that point you will be free to discuss

the case and your experience, if you want to. If you
don’t want to, you don't have to discuss it wth
anybody. It would be entirely up to you, but don’'t do
that until the matter is conplete.
ld. at 270: 7-16.
On June 7, 2011, the night she was di sm ssed, Juror
Nunber One sent an e-nmail to Juror Nunber Ei ght and Juror Nunber

Nine, jurors that were still on the panel, stating:
Dear [Juror Nunber Eight] and [Juror Nunber N ne]: It

was great neeting you and working with you these past
few days. If | was so fortunate as to have finished the



jury assignnent, | would have found [Defendant] guilty

on all 4 counts based on the facts as | heard them

There was a | ot of speculation and innuendo, but that

is the case as | saw it. How wonderful it would have

been to see how others sawit. Please fill ne in as you

can. . . . | feel like I was robbed. After four days, |

shoul d have been able to contribute in sone way. :

| want to wish you and the rest of the jurors very

clear thinking and the will to do the right thing.

Respectful ly, [Juror Nunber One].
Trial Chanbers Conference Tr. 14:18-15:24, June 8, 2011

Juror Nunber Ei ght responded “Thank you for sharing
your thoughts. | amof the same m nd and have great doubt that
t he defense can produce anything new today that will change ny
thinking. It disturbs nme greatly to know that people lie .
Anyway | will share your nessage with the gang.” 1d. at 16: 2-
11.2 The Court conducted voir dire of Juror Nunber Eight. Upon
Def endant’ s notion and w t hout objection fromthe Governnent, the
Court dism ssed Juror Nunmber Eight fromthe jury and she was
repl aced by the second alternate. Trial Tr. 14:18-15:24, June 8,
2011.
The Court al so engaged in voir dire of Juror Nunber

Ni ne. She stated that she had not seen an e-mail from Juror

Number One.

2 The existence of this communication was disclosed by Juror
Nunber Ei ght during the course of individual voir dire of jurors
on a conpletely unrelated matter to the present matter. But for
this coincidence, Juror Nunber One’s comruni cati on may never have
been di scover ed.



Trial Chanbers Conference Tr. 24:18-25:1, June 8, 2011. Upon
agreenent of the parties, Juror Nunber N ne remained on the jury.
During deliberations, the Court ordered her cell phone to be held
in the Court’s custody until the end of trial on June 9, 2011.3
Trial Tr. 24:6-8, June 9, 2011

On June 30, 2011, this Court referred the matter of
prosecuting Juror Nunber One for contenpt to the United States
Attorney for the Eastern District of Pennsylvania for violation
of 18 U S.C. 8§ 401. ECF No. 90. In relevant part, section 401
states: “A court of the United States shall have power to punish
by fine or inprisonnent, at its discretion, such contenpt of its
authority, and none other, as . . . (3) D sobedience or
resistance to its lawful wit, process, order, rule, decree, or
conmmand. ”

The Governnent subsequently filed a notion for an Order
to Show Cause why Juror Nunmber One should not be held in contenpt
of this Court for failing to obey its orders of June 2, 2011, and

June 7, 2011. Gov't’'s Mot. for Order to Show Cause, ECF No. 103.

I11. WHETHER JURCR NUMBER ONE' S ACTI ONS EVI NCE JUROR M SCONDUCT

® The jury went on to conplete the trial, engage in
del i berations, and reach a verdict. The results of the trial are
not at issue in this case.



Ceneral ly, contenpt neans disregard for, or
di sobedi ence of, the orders or commands of a public authority
either legislative or judicial. A federal court has the power to
puni sh contemrmors by fine or inprisonnment “at its discretion.” 18

US C § 401; Mchaelson v. United States ex rel. Chicago, St.

Paul , M nneapolis & Omha Ry. Co., 266 U S. 42, 65 (1924) ("That

the power to punish for contenpts is inherent in all courts, has
been many tinmes decided and may be regarded as settled law. ).
This authority extends over jurors who di sobey a court’s orders.

See, e.qg., United States v. Hand, 863 F.2d 1100, 1101 (3d Cr

1988) (affirmng district court’s judgnent that a juror guilty of
i nperm ssible contact with a defendant was required to pay
restitution to the governnent for the cost of prosecuting the
trial). Based on Juror Nunmber One’s conduct, the Court found that
contenpt proceedi ngs were appropriate to eval uate whet her Juror
Nunmber One had violated the Court’s orders. The Governnent’s
petition and the Court’s order to show cause provided Juror
Nunber One with the essential facts underlying its request for
contenpt sanctions.* See Gov't’'s Mdt. for Order to Show Cause,

ECF No. 103; Order, Sept. 23, 2011, ECF No. 105.

* The order to show cause provides Juror Nunmber One with notice
of the time and place of the hearing, and the Court scheduled a
hearing a nonth after the order, which is a reasonable tine to
prepare a defense. See United States v. United M ne Wrkers of
Am , 330 U. S. 258, 296 (1947) (stating that an order to show
cause can serve notice function of Rule 42(b)).




A Crimnal Versus Cvil Contenpt

The appropriateness of either of two types of contenpt,
civil or crimnal, depends upon the court’s reason for initiating

contenpt proceedi ngs. Taberer v. Arnmstrong Wrld Indus., Inc.,

954 F.2d 888, 896-97 (3d Cir. 1992) (citing Shillitani v. United

States, 384 U. S. 364, 371 (1966)). “The di chotony between
crimnal and civil contenpt lies in the function of the order.”

McDonald’s Corp. v. Victory Inves., 727 F.2d 82, 86 (3d Gr

1984). G vil contenpt sanctions are renedial in nature and are
designed to coerce conpliance with a court order or to conpensate

the injured party. See Roe v. Qperation Rescue, 919 F. 2d 857,

868-69 (3d Cir. 1990); Latrobe Steel Co. v. United Steel wrkers

of Am, 545 F.2d 1336, 1343 (3d Gr. 1976). As a result, a civil
contemmor can purge the contenpt if he perforns the affirmative
act required by the court’s order. By contrast, crimnal contenpt
is a punitive sanction, designed to vindicate the court’s
authority by punishing past acts of disobedience and therefore

cannot be cured by the contemmor. Hicks ex. rel. Feiock v.

Fei ock, 485 U.S. 624, 631-32 (1988).

The two types of contenpt al so have di fferent burdens
of proof and relations to the underlying proceeding. Cvil
contenpt must be proved by “clear and convi ncing” evidence, while

crimnal contenpt nust be proved beyond a reasonabl e doubt.



United States v. Pozsgai, 999 F.2d 719, 735 (3d Cr. 1993); see

also Hcks, 485 U S. at 632; Quinter v. Vol kswagon of Am, 676

F.2d 969, 974 (3d Cir. 1982). Although civil contenpt proceedi ngs
are ordinarily a part of the underlying action, crimnal contenpt
proceedi ngs are “separate fromthe actions which spawned them”

Latrobe Steel Co., 545 F.2d at 1343.

It is a crimnal non-sunmary contenpt proceeding that
is nost appropriate here, as the Court is not conpelling
conpliance but instead is punishing for past behaviors, and the
j udge neither saw nor heard the contenptuous conduct. See Fed. R
Crim P. 42(a) (“[T]he court (other than a magistrate judge) may
summarily punish a person who commts crimnal contenpt in its
presence if the judge saw or heard the contenptuous conduct and
so certifies.”); Taberer, 954 F.2d at 896-97 (finding that the

[ Suprene] Court’s adnonition in Shillitani that courts nmust first

resort to civil contenpt sanctions “was intended to apply only
when a judge initiates contenpt proceedi ngs for the purpose of
coercing conpliance with a court order, and not when the court’s
purpose is to punish past violations of its orders”). As the
sanctions would be crimnal in nature, Juror Nunmber One is
entitled to all constitutional rights provided to crim nal

defendants. United States v. Dixon, 509 U S. 688, 696 (1993)

(hol ding that constitutional protections for crimnal defendants



ot her than the double jeopardy provision apply in non-sunmary
crimnal contenpt prosecutions just as they do in other crimnal

prosecutions) (citing Gonpers v. Bucks Stove & Range Co., 221

U S. 418, 444 (1911) (listing presunption of innocence, proof
beyond a reasonabl e doubt, and guarantee agai nst self-

incrimnation)); Cooke v. United States, 267 U.S. 517, 537 (1925)

(listing notice of charges, assistance of counsel, and right to

present a defense); In re Qiver, 333 U S. 257, 278 (1948)

(listing the right to a public trial as a protection that nust be

provided in crimnal contenpt proceedings); see also Hicks, 485

US at 632 (“[Crimnal penalties may not be inposed on soneone
who has not been afforded the protections that the Constitution
requi res of such crimnal proceedings.”). Al of the
constitutional protections required with respect to this crim nal
contenpt proceedi ng have been duly afforded to Juror Nunmber One

in this case.

B. Crim nal Contenpt Process
Federal Rule of Crimnal Procedure 42 governs crim nal
contenpt proceedings. Rule 42(a) requires that notice and a
hearing be given in every case where the contenpt may not be
summarily punished. Specifically it provides that “[a] ny person

who conmits crimnal contenpt may be punished for that contenpt



after prosecution on notice.” Fed. R Cim P. 42(a). That notice
nmust be provided by the court in open court, in an order to show
cause, or in an arrest order. 1d. The notice nust also “state the
time and place of the trial; allow the defendant a reasonabl e
time to prepare a defense; and state the essential facts
constituting the charged crimnal contenpt and describe it as
such.”® 1 d.

Congress has determ ned that under certain
circunstances crimnal contenpt constitutes a federal crine. See

18 U.S.C. §8 401. Section 401 reads in relevant part: “A court of

* The order to show cause in this case did not specify that the
hearing was for crimnal contenpt. Order, Sept. 23, 2011, ECF No.
105. The Suprenme Court has held a district court’s failure to

| abel a contenpt proceeding as crimnal in the hearing notice is
grounds for reversal only when the failure causes “substanti al
prejudice” to the defendant resulting fromhis |ack of awareness
that the proceeding is crimnal. United M ne Wrkers of Am, 330
U S at 297-98. Here, the Governnent’s petition alleged a willful
violation of the Court’s orders with respect to Juror Nunber
One’ s conduct, and both the petition and the rule to show cause
inquired as to why Juror Nunber One should not be held in
“contenpt of this Court for refusing to obey its Orders.” The

om ssion of the words “crimnal contenpt” in this case is not
prejudicial error. First, the Court in conpliance with Rule 42(a)
requested that the contenpt be prosecuted by an attorney for the
Governnment and in that order explained that a crimnal contenpt
charge was bei ng pursued. ECF No. 90. Second, the Court stated on
the record during a hearing on Septenber 8, 2011, that the only
proper contenpt proceedings for this case were crimnal in
nature. Lastly, the Governnment’s petition explains that the
contenpt proceedi ngs are governed by Rule 42(a), which only
governs crimnal contenpt proceedi ngs. The purpose of Rule 42(a),
nanmely to ensure that contemmors realize that a prosecution for
crimnal contenpt is contenplated, was sufficiently fulfilled
here. See United M ne Wrkers of Am, 330 U S. at 297-98.




the United States shall have power to punish by fine or

i mprisonnent, at its discretion, such contenpt of its authority,
and none other, as . . . (3) Di sobedience or resistance to its
awful writ, process, order, rule, decree, or command.” Wile
Section 401 limts the Court’s power to punish contenpt
summarily, it is not an exhaustive definition of the conduct that
courts may punish as contenpt. Taberer, 954 F.2d at 900. The

Third Crcuit has reasoned that:

The power to define what does and does not constitute
contenpt is an attribute that inheres in the contenpt
power. |f Congress can exhaustively define the conduct
that courts may punish as contenpt, then the court’s
ability to vindicate its authority 1is conpletely
dependent upon Congress, in violation of the principle
that the contenpt power “is regarded as essential to
ensuring that the Judiciary has a neans to vindicate
its own authority w thout conplete dependence on ot her
Branches.” Young v. United States ex. rel. Vuitton et
Fils S.A., 481 U. S. 787, 796 (1987).

I d. Nonetheless, the inposition of all crimnal contenpt

sanctions is restricted to “those i nstances where the court nust

vindicate its authority.” Waste Conversion, Inc. v. Rollins

Envtl. Servs., 893 F.2d 605, 612 (3d G r. 1990).

In construing section 401(3), the Suprene Court stated
that, “[We find no case suggesting that subdivision (3) of §
401, before us here, is open to any but its obvi ous neaning.”

Geen v. United States, 356 U. S. 165, 172 (1958). Thus, to




sustain a conviction under subsection (3), the governnment nust
prove that the alleged contermor willfully di sobeyed an order by
the court beyond a reasonable doubt. The nere failure to conply
with a court’s order, without nore, is not sufficient to sustain
a conviction for contenpt because “the crinme of crimnal contenpt
requires a specific intent to consciously disregard an order of

the court.” Waste Conversion, 893 F.2d at 610. The wil | ful ness

el enent of the offense requires proof of “a volitional act done
by one who knows or should reasonably be aware that his conduct

is wongful.” United States v. Greyhound Corp., 508 F.2d 529,

531-32 (7th Cr. 1974). Moreover, the Third G rcuit has adopted
the foll ow ng defense against the element of willfulness fromthe

Seventh and D.C. Circuits:

Wl Il fulness for the purpose of crimnal contenpt does
not exist where there is a “[g]lood faith pursuit of a
pl ausi bl e though m staken alternative.” To provide a
defense to crimnal contenpt, the m staken construction
must be one which was adopted in good faith and which,
given the background and purpose of the order, 1is
pl ausi bl e.

G eyhound Corp., 508 F.2d at 532 (quoting In re Brown, 454 F.2d

999, 1007 (D.C. Cr. 1971)).
In this case, Juror Nunber One’s m sconduct is based on
her failure to obey two separate court orders directing her not

to discuss the case with anyone else until the case was conpl ete.



See Trial Tr. 5:23-7:12, June 2, 2011; Trial Tr. 270:7-16, June
7, 2011. On June 2, 2011, the Court specifically nentioned the
use of cellular tel ephones, the Internet, and el ectronic
nmessagi hg as avenues to be avoided in conmunicating about the
case to anyone else. On June 7, 2011, after dism ssing Juror
Nunber One, the Court again adnoni shed her that the case was not
conpl eted, that she should not discuss the case with anyone el se
until it was conpleted, and that she would be notified when the
case was conpleted. Despite these orders, Juror Nunmber One
reached out via e-mail to two jurors who were still on the panel
and even began a dialogue with one of them concerning the case.
The e-mails specifically discussed Juror Nunber One’s enoti onal
di squi et ude about being dism ssed at such a | ate stage of the
proceedi ngs and contai ned her opinion that the Defendant was
guilty of all of the charges. The clear | anguage of both orders
prohi biting any type of discussion via any nmediumuntil the
concl usion of the case does not permt nuch | eeway for plausible
t hough m st aken under standi ngs of the orders.

Under these circunstances, the Court finds beyond a
reasonabl e doubt that Juror Nunmber One did willfully disobey the
Court’s orders and did not in good faith pursue a “pl ausi bl e,

t hough m staken alternative.” Due to the early detection of Juror

Nunber One’s m sconduct, the integrity of the trial was



preserved; however, her actions could have damaged the tri al
process, prejudiced the defendant, and/or resulted in a mstrial,
all of which would have inflicted additional costs and burdens on
the parties and the judicial systemgenerally. Accordingly, the
Court finds that under the current facts, there is sufficient

evi dence that Juror Number One is guilty beyond reasonabl e doubt
of crimnal contenpt pursuant to subsection (3) of 18 U S.C 8§

401.

C. Sent enci ng
The Court has the inherent power and discretion to
i npose a penalty for contenpt reasonably comensurate with the
gravity of the offense. Section 401(3) provides that a federal
court “shall have power to punish by fine or inprisonnent,?® at
its discretion,” a contenpt arising fromthe disobedi ence of a
| awful order of the court. As the statutory |anguage is in the
di sjunctive, the district court has discretion to inpose a fine

or inprisonnent, but not both. See United States v. Versaglio, 85

F.3d 943, 947 (2d G r. 1996) (holding that section 401 s
prohi bition against both a fine and inprisonnment has not been

super seded by the Sentencing Reform Act of 1984); United States

® The sentence can al so consist of probation with a discretionary
condition of comunity service. 18 U S.C. 88 3561, 3563(b)(12)
(2006) .



v. Hawkins, 76 F.3d 545, 550 (4th Gr. 1996) (sane); United

States v. Holloway, 991 F.2d 370, 373 (7th Gr. 1993) (sane);

United States v. Wiite, 980 F.2d 1400, 1401 (1ith G r. 1993)

(sanme).’” In the present case, as the Court found Juror Nunber One
guilty of crimnal contenpt, the Court can either fine Juror
Nunber One, or sentence her to a termof inprisonment not to

exceed six nonths.?®

7 The Third Crcuit has not ruled on this issue since the
Sentenci ng Reform Act of 1984 (“SRA’) was passed. Before the SRA
was passed, it was clear that a defendant convicted of crim nal
contenpt coul d not be sentenced to both a fine and inprisonnment
under section 401. United States v. Restor, 679 F.2d 338, 339-40
(3d Gr. 1982).

¢ The Suprene Court has held that where no |legislative penalty is
specified and the sentence is left to the discretion of the
judge, the severity of the penalty actually inposed is the best

i ndi cation of the seriousness of the particular offense. Frank v.
United States, 395 U. S. 147, 149 (1969). A defendant has a Sixth
Amendnent right to a jury trial before being sentenced to a
prison termof nore than six nonths for crimnal contenpt.

Codi spoti v. Pennsylvania, 418 U S. 506, 512, 516-17 (1974); see
also Bloomv. Illinois, 391 U S. 194, 198-200 (1968) (hol ding

t hat defendant has the right to trial by jury before conviction
of contenpt punishable by severe punishnment); United States v.
Twentieth Century Fox Film Corp., 882 F.2d 656, 662 & n.4 (2d
Cir. 1989) (noting in dicta that a defendant has the right to a
jury trial whenever the penalty inposed is greater than six
months); United States v. Gedraitis, 690 F.2d 351, 354-355 (3d
Cr. 1982) (finding that when an actual sentence is no nore than
six nonths in prison plus normal periods of probation, contenpt
is treated as a petty offense). Thus, a crimnal contenpt charge
carrying a sentence of nore than six nonths is a serious crine
entitling a defendant to a jury trial, and one carrying a
sentence of six nonths or less is a petty offense. As the hearing
for the order to show cause was not heard by a jury, the Court
can only inpose a termof inprisonnent of six nmonths or less if
it chooses to inpose a penalty of inprisonnent instead of a fine.




The maxi mum sentence that can be inposed is that

provi ded for by Congress in the United States Code. United States

v. Booker, 543 U.S. 220, 259 (2005). Title 18 U.S.C. § 401
specifies neither a mnimum nor maxi num penalty for its

viol ation, nor does it assign a felony or m sdeneanor designation
or grade.® As the offense in the case occurred after the

Sent enci ng CGui delines were pronul gated pursuant to the SRA the

Court ordinarily takes into account the advice of the Sentencing

°® For violations of 18 U.S.C. § 401, the statutory table refers
the court to U S. Sentencing Quidelines Manual 8§ 2J1.1, but that
section sinply directs the court to “Apply 8 2X5.1 (O her

O fenses).” U S. Sentencing Guidelines Manual 8§ 2X5.1 provides
little additional guidance:

If the offense is a felony for which no guideline
expressly has been promul gated, apply the nost anal ogous
guideline. If there is not a sufficiently anal ogous
guideline, the provisions of 18 U S.C. 8§ 3553 shall
control, except that any gui delines and policy statenents
that can be applied nmeaningfully in the absence of a
Chapter Two of fense guideline shall remain applicable.

Application Note 1 to U S. Sentencing Guidelines Manual § 2J1.1
expl ai ns why the Sentencing Comm ssion felt it necessary to allow
sentenci ng judges conplete discretion in finding an applicable
gui del i ne:

Because m sconduct constituting cont enpt varies
significantly and t he nature of the contenptuous conduct,
t he ci rcunst ances under whi ch t he contenpt was comm tted,
the effect the m sconduct had on the adm nistration of
justice, and the need to vindicate the authority of the
court are highly context-dependent, the Conm ssion has
not provided a specific guideline for this offense. In
certain cases, the offense conduct will be sufficiently
anal ogous to 8 2J1.2 (Cbstruction of Justice) for that
gui deline to apply.



Gui del i nes and bases Juror Nunmber One’'s sentence on the factors
set forth in 18 U.S.C. § 3553.

Wil e courts have struggled with the appropriate nethod
to di scern whether crimnal contenpt appropriately falls within
either the felony or m sdeneanor classification pursuant to the

Sent enci ng CGui del i nes, !® since the inprisonment penalty in this

v Absent fromthe text of 8§ 401 is a maxi num sentence for

puni shing a contemrmor. See Frank v. United States, 395 U S. 147,
149 (1969) (noting Congress placed no statutory naxi mum t hat
mght limt a court’s ability to nete out an appropriate

puni shment for contenpt). Title 18 U.S.C. § 3559, which
classifies offenses according to letter grades, states that “[a]n
of fense that is not specifically classified by a letter grade in
the section defining it, is classified . . . [according to] the
maxi mum term of i nprisonnment authorized.”

Courts have reasoned that because a maxi num penalty is not
specified in 8 401, a violation of the statute is punishable by
life inprisonment, which statutorily classifies all contunmacious
crimes as Class Afelonies. See United States v. Mallory, 525 F
Supp. 2d 1316, 1320 (S.D. Fla. 2007), rev'd sub nom United
States v. Cohn, 586 F.3d 844 (11th G r. 2009) (rejecting a
literal reading of the classification statute requiring al
crimnal contenpts to be classified as Cass A felonies); United
States v. Carpenter, 91 F.3d 1282, 1284 (9th G r. 1996)
(rejecting district court’s contention that all crimnal
contenpts should be treated as Class A felonies because cri m nal
contenpts include “a broad range of conduct, fromtrivial to
severe”).

The only two Circuits to have addressed the appropriate
classification of crimnal contenpts have both rejected such a
literal reading of the classification statute. The Ninth Crcuit
in United States v. Carpenter explained that “[i]t would be
unr easonabl e to conclude that by authorizing an open-ended range
of punishments to enable courts to address even the nost
egregi ous contenpts appropriately, Congress meant to brand al
contenpts as serious and all contemmors as felons.” 91 F.3d 1282,
1284 (9th Cr. 1996). Therefore, “crimnal contenpt should be
classified for sentencing purposes according to the applicable




case i s capped at six nonths, this Court needs not determne this
i ssue. Moreover, as the highest sentence the Court can inpose for
this of fense would be a Cass B or C m sdeneanor or infraction,?
t he Sentencing CGuidelines do not apply to the offense at hand.

See U. S. Sentencing CGuidelines Manual § 1B1. 9.

Gui del i nes range for the nost nearly anal ogous offense.” 1d. at
1285. The Ninth G rcuit anmended this method in United States v.
Broussard, in holding that while the severity of contenpt

vi ol ations for purposes of 18 U.S.C. § 3559(a) continues to turn
on the nost anal ogous underlying of fense, judges are no | onger
limted to the maxi mum gui del i nes sentence for that offense, but
i nstead “upper limt of the district judge's discretion” is the
statutory maxi num for that offense. 611 F.3d 1069, 1072 (9th G r
2010).

The Eleventh GCircuit in United States v. Cohn declined to
adopt the Ninth Crcuit’s nethod of classification because it did
not address how to classify crimnal contenpt if a sufficiently
anal ogous guideline is absent. 586 F.3d 844, 847 n.7 (2009).
Specifically, the Court held that “crimnal contenpt is an
of fense sui generis that cannot be classified pursuant to 8§
3559.” 1d. at 849.

The Third Crcuit has not addressed this issue and this
Court does not have a reason to address the issue as the term of
i nprisonnment allowed pursuant to the Sixth Amendnent could only
appropriately fall under the classifications for m sdeneanors.
See 18 U.S.C. § 3559 (2006).

“ A Cass B msdeneanor is any offense for which the maxi num
authorized termof inprisonnent is nore than thirty days but not
nore than six nonths; a Cass C m sdeneanor is any offense for
whi ch the maxi mum aut hori zed term of inprisonnent is nore than
five days but not nore than thirty days; an infraction is any

of fense for which the maxi mum aut hori zed term of inprisonnment is
not nmore than five days or for which no inprisonnment is

aut hori zed. See 18 U.S.C. § 3559 (2006).



Since the Guidelines do not provide any specific
gui dance under the circunstances, in inposing the appropriate
sentence, the Court will take into account the factors in §
3553(a) and i npose a sentence “sufficient, but not greater than
necessary,” to conply with the elenents in 8 3553(a)(2). The
factors under 8§ 3553(a) relevant to this case and brought to this
Court’s attention include, the nature and circunstances of the
of fense and the history and characteristics of the defendant, !?
and the need for the sentence inposed to reflect the seriousness
of the offense, to pronote respect for the law, to provide just
puni shment for the offense, and to afford general adequate
deterrence to crimnal conduct of the kind at issue.?®

As the Third G rcuit Court of Appeals has recogni zed,
the wi despread availability of the Internet and the extensive use
of social networking sites, such as Twitter and Facebook, have
exponentially increased the risk of prejudicial comunication
anongst jurors and opportunities to exercise persuasion and

i nfluence upon jurors. United States v. Funpb, 655 F.3d 288, 305

(3d Cr. 2011). Jurors are not supposed to discuss wth anyone
the cases they hear before deliberation or outside the jury

del i beration roomso as to avoid i nproper influences and to

2 18 U S.C. § 3553(a)(1) (2006).

318 U S.C. § 3553(a)(2)(A),(B) (2006).



ensure that a jury's verdict will be just and fair. Wiile jurors
i nproperly commenting on cases perhaps are not unprecedented
occurrences, the Internet and social networking sites, and in
this case e-mail, “have sinply made it quicker and easier to
engage nore privately in juror m sconduct, conprom se the secrecy
of their deliberations, and abase the sanctity of the decision-
maki ng process.” 1d. at 332 (Nygaard, J., concurring in part,

di ssenting in part).?*

“ While the majority opinion in Funo did recognize the perils of

t hese new technol ogi es, the concern was expounded upon further by
Judge Nygaard. He noted that in a | arge nunber of both crim nal
and civil cases, jurors have used social nmediuns to inproperly

di scuss their service or conduct independent research. H's
exanpl es included the follow ng:

In an Arkansas state court, a defendant attenpted to
overturn a $12.6 mllion verdict because a juror used
Twtter to send updates during the trial. One post stated
“Ch, and nobody buy Stoam |It’'s bad nmojo and they’l
probably cease to exist now that their wallet is 12m
lighter.” See Renee Loth, Mstrial by Google,_ Boston
G obe, Nov . 6, 2009, at Al5, avai l abl e at
http://ww. bost on. comf bost ongl obe/ edi tori al _opi ni on/
oped/ articl es/2009/11/06/ m strial by google (last visited
Aug. 1, 2011).

In Maryland, Baltinore Mayor Sheila D xon sought a
mstrial in her enbezzlenent trial because, while the
trial was going on, five of the jurors becane “Facebook
friends” and chatted on the social networking site,
despite the Judge’ s instructions not to comrunicate with
each other outside of the jury room D xon’s attorneys
argued t hat these “Facebook friends” becanme a cli que t hat
altered the jury dynam c. Brendan Kearny, Despite Judge’s
Warni ng, Di xon Jurors Went on Facebook, The Daily Record,
Dec. 2, 2 00 9, httop: [ [/
nddai | yrecord. conl 2009/ 12/ 02/ despi t e- j udgeS%b s- war ni ng-
di xon-j urors-went-on-facebook (last visited August 1,




Courts nust continually adapt to the potential effects
of enmerging technol ogies on the integrity of the trial and nust
be vigilant in anticipating and deterring jurors’ continued use
of these nediunms during their service to the judicial system?®»® A
necessary consequence of this adaptation is the enforcenent of a
Court’s adnonitions agai nst comenti ng—even obl i quel y—about a
trial on social networking websites and through other internet
medi uns. Unless curtailed, this inappropriate conduct can have an

enor nous i npact on the justice system?® Holding jurors in

2011).

In the United Kingdom a case was thrown out because a
juror sitting on a crimnal nmatter wote on her Facebook
page that she was uncertain of the defendant’s guilt or
i nnocence and created a poll for her friends to vote.
U nee Khan, Juror Dismssed From a Trial After Using
Facebook to Help Make a Decision, Tel egraph.co.uk, Nov.
2 4 2 00 8 , http: [/ | www.
t el egraph. co. uk/ news/ newst opi cs/ | awr eports/ 3510926/
Juror-dism ssed-froma-trial-after-usi ng-Facebook-t o-
hel p- make- a-deci sion. html (last visited August 1, 2011).

Funpb, 655 F.3d at 332. These cases are not unique and there
is reason to surm se that these violations are occurring
nmore frequently than courts are able to detect.

5 An exanpl e of anticipatory nmeasures agai nst juror m sconduct
occurred in a federal case against a fornmer Soviet mlitary

of ficer facing arns charges. Specifically, Judge Shira Scheindlin
required jurors to sign a pledge not to research the case on the
Internet. See NY Judge: No Web for Jurors at Soviet Arms Trial,
CBS News (Cct. 5, 2011 11:01 PM,

http://ww. cbsnews. com stories/ 2011/ 10/ 05/ ap/ busi ness/ mai n2011641
2.shtn .

® The Arkansas Supreme Court recently reversed an Appellant’s
conviction and death sentence due to juror m sconduct which



contenpt due to Internet m sconduct vindicates the court’s

authority by punishing past acts of disobedi ence and conveys “a
public nessage that the judicial system cannot tol erate such
behavior.” 1d.
In addition, the Court acknow edges that Juror Nunber
One has lived an exenplary life, both personally and
prof essionally, and has devoted twenty-six years to public
service, rising in the ranks of a respected governnent agency.
The Court has al so considered alternative sentences of
i mprisonnment or probation with community service, which it has
found not to be appropriate under the circunstances of this case.
I n consideration of all of these factors, the Court
i nposes a sentence of a fine of $1,000, which serves to vindicate
the authority of the Court and to punish Juror Number One for her
i nproper conduct. The Court believes that the sentence inposed is
sufficient, but not greater than necessary to reflect the serious

nature of the offense, to afford adequate general deterrence, and

to provide just punishnment for the offense.

occurred during the course of a trial and the failure of the
trial judge to declare a mstrial or replace the juror with an
alternate. Dimas-Martinez v. Arkansas, No. CR 2007-94-2-A, 2011
W. 6091330, at *11-15 (Ark. Dec. 8, 2011). During the course of
the trial, the juror tweeted about the proceedi ngs and even after
the juror was questioned, admtted to the m sconduct, and was
agai n adnoni shed not to discuss the case in Internet forums, he
continued to tweet, specifically during jury deliberations. |d.
at *14-15.




V.  CONCLUSI ON

Based on the aforenentioned, the Court finds that Juror
Nunmber One is guilty beyond a reasonabl e doubt of crim nal

contenpt for juror msconduct and sentences her to a $1,000 fi ne.

An appropriate order shall follow



